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The Tax Cuts and Jobs Act (the “Bill”) released on Friday would, if adopted, significantly 
change the U.S. estate and gift tax rules applicable to U.S. citizens and residents.  
Specifically, the Bill would roughly double the estate and gift tax exclusion amounts to 
approximately $11 million (indexed annually for inflation) for U.S. citizens and residents 
until January 1, 2026, at which point the exclusion amounts would revert to present 
levels.   
 
Although the Bill offers estate and gift tax relief for U.S. citizens and residents, it 
provides no such relief for individuals who are not citizens or residents of the U.S. 
(“NRAs”).  As a result, proper U.S. estate and gift tax planning remains essential for 
NRAs who own U.S. property.   
 
Estate and Gift Tax Rules Applicable to NRAs 
 
Under the Bill, NRAs would continue to be subject to U.S. estate tax on tangible and 
intangible property which is deemed to be situated within the U.S.  Common examples 
include U.S. real estate, art and other tangible personal property physically located in 
the U.S., and shares of stock of U.S. companies.  On the other hand, NRAs are generally 
only subject to U.S. gift tax on lifetime transfers of real estate and tangible personal 
property situated in the U.S.   
 
Unlike U.S. citizens and residents who would have a roughly $11 million U.S. estate and 
gift tax exclusion amount, NRAs would continue to only be entitled to a $60,000 U.S. 
estate tax exclusion amount and no lifetime U.S. gift tax exclusion. 
 
The foregoing rules apply only if an applicable treaty does not provide otherwise. 
 
Potential Planning Opportunities 
 
With only a $60,000 exclusion from U.S. estate tax and no exclusion from U.S. gift tax, 
proper estate planning for NRAs who own U.S. property is critical.  Fortunately, there 
are a number of planning opportunities which NRAs may be able to utilize to help 
mitigate exposure to U.S. transfer taxes.   
 
While the U.S. estate and gift tax rules are complicated and individuals’ circumstances 
should be assessed on a case-by-case basis, techniques which should remain viable after 
the Bill’s enactment include making use of: 
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1. Foreign Corporations:  NRAs can transfer intangible property situated in the 
U.S., such as shares of stock of U.S. companies, into foreign corporations.  Such a 
transfer would have the effect of removing the shares from the NRA’s estate for 
U.S. estate tax purposes without incurring a U.S. gift tax.  When transferring U.S. 
property into a foreign corporation, it is important to work with a qualified 
professional to ensure that there are no resulting adverse U.S. income tax or 
reporting ramifications. 

2. Trusts:  Similar to the strategy noted above, NRAs can also make lifetime gifts to 
a trust of property which would not be subject to U.S. gift tax on the transfer into 
the trust, but would have otherwise been subject to U.S. estate tax if the NRA 
held the property outside of the trust on his or her death.  In fact, the transferor 
may still be able to retain significant powers and interests in the trust.  However, 
care must be taken to ensure that sufficient limitations are placed on those 
powers and interests so as not to jeopardize the U.S. estate tax treatment.  In 
addition to U.S. estate tax planning for the transferor, so long as the assets 
remain in the trust, the trust can be structured in such a way so that there would 
be no U.S. transfer tax even on the subsequent death of a trust beneficiary.  This 
can be especially beneficial if the NRA has U.S. heirs who would otherwise be 
subject to U.S. estate and gift tax on a worldwide basis.  Use of a trust has the 
added benefit of providing a governance structure for the management and 
distribution of the trust assets. 

* * * * * 

About Curtis 

Curtis, Mallet-Prevost, Colt & Mosle LLP is a leading international law firm.  Headquartered 
in New York, Curtis has 17 offices in the United States, Latin America, Europe, the Middle 
East and Asia.  Curtis represents a wide range of clients, including multinational 
corporations and financial institutions, governments and state-owned companies, money 
managers, sovereign wealth funds, family-owned businesses, individuals and entrepreneurs.   

For more information about Curtis, please visit www.curtis.com. 

Attorney advertising - the material contained in this news alert is only a general review of the subjects covered 
and does not constitute legal advice. No legal or business decision should be based on its contents. 

Please feel free to contact any of the persons listed below if you have any 
questions on this important development: 

http://www.curtis.com/
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